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1.0  INTRODUCTION 



Annual leave and maternity leave are two dominant species of 
leave in the world of work and both are long recognised in labour 
and employment laws globally. Annual leave enures to the benefit 
of both male and female employees while maternity leave is the 
exclusive preserve of the working women. Many leave policies, 
however, provide that maternity leave and annual leave are 
mutually exclusive in any calendar year, that is, a female staff 
cannot enjoy both maternity leave and annual leave in the same 
year. Thus, by this policy, a female staff who has taken maternity 
leave in any calendar year forfeits her annual leave for that year. 
The question is often asked as to whether this practice is lawful, or 
conforms with best practice. This work seeks to answer these 
questions. 

*Bimbo Atilola  is the Managing Partner of Hybrid Solicitors. Send comments to 
bimboatilola@hybridsolicitors.com. 
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1 See ILO Holidays with Pay Convention (Revised) 1979 (No. 132)

2 CAP L1 LFN 2004.

2.0 THE LAW
LEAVE IN 

to annual l

 AND PRACTICE OF ANNUAL LEAVE, AND MATERNITY 
NIGERIA



As noted earlier, annual leave and maternity leave are two basic 
species of leave in the world of work and both are long recognised 
in the labour and employment laws of virtually all the countries of 
the world. Annual and maternity leaves are also recognised by the 
International Labour Organisation (ILO) as the right of employees1. 
Most Employee Handbooks also guarantee the right of employees 

eave, and maternity leave for female employees.



2.1 ANNUAL LEAVE 



Annual leave is a period of paid time off work or holiday granted by 
employers to employees in any one year period. This right is 
guaranteed by most municipal labour and employment laws and it 
is often reinforced by the individual employee’s contract of 
employment and the employer’s Employee Handbook or Leave 
Policy. Annual leave generally enures to the benefit of every 
employee in every calendar year for the purpose of rest, 
recreation, restoration and transaction of personal affairs. 
Depending on the municipal legislation and the individual 
employer’s policy, annual leave days often differ for different 
classes and levels of employees in any organisation. Annual leave 
promotes a decent work-life balance and it is the right of every 
employee. Nigeria has a statutory annual leave. Section 18(1) of 
the Labour Act2 provides that:
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“Every worker shall be entitled after twelve months 
continuous service to a holiday with full pay of

 at least six working days; o
 in the case of a person under the age of sixteen 

years (including an apprentice) at least twelve 
working days”

3 See Akinfemiwa Akinyinka v More Time Co2 Gas Plant Ltd NIC(2011) 4 LLER 2.


The Nigerian Labour Act guarantees every employee an annual 
leave of at least six working days with full pay, and 12 working days 
in case of employees below the age of 16 years. This is the 
minimum annual leave days an employee is entitled to in every one 
calendar year of continuous service, however, most individual 
contracts of employment and leave policies customarily offer more 
than this, typically between 10 working days and 30 working days 
depending on the level of the employee in the organisation. Most 
leave policies also provide for leave allowances which typically 
range from 50% to 100% of monthly basic or gross pay. Annual 
leave is an inalienable right of every employee and denial of same 
to a deserving employee has been held to amount to unfair labour 
practice3.



2.2 MATERNITY LEAVE



Maternity leave is a leave granted to working mothers shortly 
before and after giving birth, and may extend to child adoption 
cases. Maternity leave is recognised by local employment laws of 
most jurisdictions and it is equally sanctioned by the ILO. 
Maternity leave enables a pregnant employee to prepare for child 
birth, recover after child birth, and to bond with, and care for the 
baby. It is a time-off granted to a pregnant employee for prenatal 
and postnatal care.
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Section 54 of the Labour Act guarantees every pregnant female 
employee a 12-week maternity leave. Pregnant women in the civil 
and public service of the Federation enjoy 16 weeks paid maternity 
leave. A few States in Nigeria also have enhanced maternity leave 
policy, for instance, in Lagos, Ekiti, Oyo, and Kaduna States, women 
in the State’s civil and public service enjoy six months paid 
maternity leave. In addition to the basic maternity rights 
guaranteed by the Labour Act, many organisations also offer 
additional benefits and support to pregnant employees and 
nursing mothers. A supportive maternity leave policy can 
contribute to staff retention, increased productivity and employee 
loyalty, and it reflects the company’s compassion and genuine 
consideration for the working mothers. Many corporate 
organisations have gained competitive advantage through 
generous maternity policies. 



3.0 SHOULD MATERNITY LEAVE BE ANNUAL LEAVE CONSUMING?



This is a question that has generated intense debates in the 
human resources, and labour and employment law circles. Annual 
leave and maternity leave are separate and distinct species of 
leave in the world of work, and they serve different purposes. 
Annual leave enures to the benefit of every employee while 
maternity leave is the exclusive preserve of the working women. 
Many organisations’ leave policies, however, provide that 
maternity leave and annual leave are mutually exclusive in any 
leave or calendar year as the case may be. This implies that a 
pregnant woman who takes a maternity leave is not entitled to 
annual leave in that same year. Often times, such policies further 
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provide that the affected female employees will however enjoy the 
applicable annual leave pay. 



Although, there is no known judicial authority, to the best of my 
knowledge, on this very contentious issue, this practice is not only 
discriminatory, but it is also a grave violation of the Labour Act. As 
noted earlier, annual and maternity leaves are separate and 
distinct species of leave, and they serve different purposes. 
Besides, annual leave is the right of every employee while 
maternity leave is a gender right. Annual and maternity leaves are 
independent and distinct workplace rights and there is nothing in 
the Labour Act to suggest that they are mutually exclusive in any 
relevant year. There is no legal basis for the mutual exclusivity of 
maternity and annual leave. The practice of making maternity leave 
to be annual leave consuming amounts to sex discrimination in the 
sense that a female employee is denied a general statutory 
workplace right (i.e annual leave) on account of being a working 
mother. It is an unfair labour practice and it is unconstitutional. It 
is unconstitutional because Section 42 of the Constitution of the 
Federal Republic of Nigeria (1999) guarantees the freedom of 
every citizen from discrimination, including sex discrimination. The 
practice is also a grave violation of the ILO Convention on the 
Elimination of all Forms of Discrimination Against Women (CEDAW). 
Nigeria is a member of the ILO and it ratified CEDAW on the 13th 
June, 1985. And by virtue of the provisions of Section 254 (C) (1) 
and (2) of the Constitution of Nigeria (as amended), the National 
Industrial Court of Nigeria has the power to invoke and enforce ILO 
Conventions which have been ratified by Nigeria4.



Apart from its unconstitutionality, this unfair labour practice is

4 See Aero Contractors Co. of Nigeria Ltd vs National Association of Aircrafts Pilots and 
Engineers (NAAPE) & Ors (2014) 42 NLLR (pt. 133) 664.
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also capable of producing some unimaginable outcomes. What 
happens, for instance, where a female employee takes her annual 
leave in May, and puts to bed in November of the same year? Does 
that mean she would be denied maternity leave or she would take 
maternity leave without pay? Either of these options would 
constitute a violation of the employee’s right to maternity leave 
and protection guaranteed by Section 54 of the Labour Act.



Leave policies of many corporate organisations, especially the 
multinationals, allow female employees to enjoy paid maternity 
leave and annual leave in the same year and this represents 
international best practice and it also conforms with the clear 
intendments of the Labour Act. It is, however, also true that leave 
policies of many organisations in Nigeria provide that maternity 
leave is annual leave consuming. This is a violation of the clear 
provisions of the Labour Act, and it also constitutes an unfair 
labour practice.



4.0 CONCLUSION



Annual leave and maternity leave are two separate and 
independent species of leave in the world of work and they serve 
different purposes. Annual leave is a general workplace right, while 
maternity leave is a gender right. A policy that provides that 
maternity leave is annual leave consuming in a calendar year is not 
only unlawful but a grave unfair labour practice. Human Resources 
managers must bear this in mind when formulating leave policies. 
Similarly, organisations with such offensive policies should take 
steps to address this anomaly. It is a major legal risk that may 
explode sooner rather than later.


